STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RONALD BURKETT,
Petitioner,
VS. Case No. 03-4765

DEPARTMENT OF HEALTH,

Respondent .

RECOVMENDED ORDER

A hearing was held pursuant to notice in the above-styled
cause on February 25, 2004, by Stephen F. Dean, assigned
Admi ni strative Law Judge of the Division of Admnistrative
Hearings, in Pensacol a, Florida.

APPEARANCES

For Petitioner: E. Brian Lang, Esquire
One West Lloyd Street
Pensacol a, Florida 32501

For Respondent: Rodney M Johnson, Chief Counsel
Departnment of Health
Nort hwest Law O fice
1295 West Fairfield Drive
Pensacol a, Florida 32501

STATEMENT OF THE | SSUE

Whet her the Agency should register the Petitioner as a

septic tank contractor?



PRELI M NARY STATEMENT

The Petitioner applied for registration as a septic tank
contractor. The Departnent of Health advised the Petitioner by
letter of its intent to deny his application because of various
problens with the application and his qualifications. This
| etter advised the Petitioner of his right to an admnistrative
hearing on the denial of his application and the Petitioner
requested a hearing. The Departnment forwarded the natter to the
Di vision of Adm nistrative Hearings on or about Decenber 18,
2003. The case was set for hearing for February 17, 2004, by a
Notice of Hearing dated January 9, 2004. Thereafter, an anended
noti ce was issued on January 22, 2004, continuing the case until
February 25, 2004. The case was heard as noticed, except that
t he undersi gned was assigned to hear the case for Judge Don W
Davi s, who was unable to travel because of illness.

The Departnent of Health called Robert J. Kuhn and Robert
A. Knott to testify. The Petitioner testified in his own
behal f. The parties stipulated to the introduction of the
| etter of denial dated October 7, 2003, as Exhibit 9, and to the
authenticity of Exhibits 1 through 6, and 8. These exhibits and
Exhibit 7 were received into the record.

Both parties submtted proposed findings that were read and

consi der ed.



FI NDI NGS OF FACT

1. The Petitioner, Ronald Burkett, applied for
registration has a septic tank contractor to the Departnent of
Health, the regulatory and permtting authority.

2. The Departnent noticed the Petitioner by letter of its
intent to deny his application for various grounds and that he
had a right to a formal hearing. The Petitioner nade a tinely
request for a formal hearing and these proceedi ngs ensued.

3. The application filed by the Petitioner was filled out
by his now ex-w fe, Susan Burkett, who had previously been a
licensed septic tank contractor and the Petitioner's enployer.
The coupl e did business in the nanme of Wbrking Man Septic Tank
(Working Man). Susan Burkett filed out the application because
the Petitioner does not read or wite.

4. The Petitioner as the enployee of Wrking Man installed
a septic tank without a license under a conpl ex set of
ci rcunstances in which the property owner, enployees of the
Department of Health and the Petitioner sought to elimnate a
serious health problemat a rental property. The existing
septic system had failed and raw sewage was on the ground in the
yard of single famly residence which was being rented. The
Departnent of Health sought to elimnate the nuisance. The
Petitioner undertook to fix the system submtted an

application, and comenced work. Thereafter, it was determ ned



that public sewer service was available, and this precluded
i ssuance of the permt to repair the septic system

5. There is conflicting testinony about what occurred
next; however, based upon the testinony of all the w tnesses,
the Petitioner left the tank he had installed in the ground; the
owner hooked up the system and the problens were elimnated.
However, Susan Burkett received a warning letter fromthe
Departnment of Health for having conmenced the work wi thout the
permt.

6. In 1994, the Petitioner was disciplined for septic tank
contracting without a license, for installing septic tanks
wi thout a permt, and for substandard work in contracting.

7. 1n 2003, Burkett repaired and replaced a distribution
box at 638 Lakewood Road without a permt or an inspection which
resulted in his now ex-wi fe, Susan Burkett, receiving a fine of
$1, 000, as the responsible contractor.

8. Conplaint SC 0752 alleges that U S. A Septic abandoned
its contract and failed to fully performa repair. Ron Burkett
recei ved checks in the amount of $3,500, which were negoti ated
in due course.

9. Profit and Loss Statenents which were part of tax
docunents submtted with the Petitioner's application indicated
that they were for Ron's Septic Tank Service and Ronald E

Burkett. However, these statenents were prepared in error by
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the Petitioner's accountants who subsequently supplied corrected
docunents showi ng the Petitioner's business nanme to be U S A
Septic Tank Co. and Ronald E. Burkett, Proprietor. Ron's Septic
Tank Service is an unrel ated septic contracti ng conpany owned
and operated by another individual. This appears to have been a
scrivener's error by the accountant which was corrected.
However, the corrected docunents are at odds wi th the business
organi zati on whi ch supposedly existed, that is, U S A Septic
Tank Co., operated by Susan Burkett. At a mninum the
activities of U S. A Septic Tank Co. cannot be separated from
the Petitioner's activities, and the Petitioner cannot divorce
hi msel f from m sfeasance and nal f easance of that conpany or
ot her conpani es which he worked for as an enployee of his wfe.
10. The Construction Industry Certificate of Exenption
fromFl orida Wrkers' Conpensation Law filed with the
application had had the expiration date altered. Wile the
Petitioner may not have been responsible for the alteration, his
application was facially deficient by failing to have a current
exenption certificate.

CONCLUSI ONS OF LAW

11. The Division of Administrative Hearings has
jurisdiction over parties and subject matter in this case

pursuant to Section 120.569, Florida Statutes.



12. Because this is an application case, the Petitioner
has the burden of proof to establish that his application is
facially sufficient. The burden is by a preponderance of the
evidence. See Section 120.57(1)(j), Florida Statutes.

13. The application is not facially sufficient because it
| acks a current worknmans' conpensati on exenption certificate.
The error on the Profit and Loss Statenent was corrected by the
accountant, and it is sufficient to neet the application's
requirenents.

14. The Departnent has put forth affirmati ve grounds for
denying the license. The Departnent has the burden to prove
these all egations by a preponderance of the evidence. The
Department showed that two predecessor septic tank contracting
conpanies with which the Petitioner was intimately associ ated
ei ther as owner and operator or as the enployee and husband of
the "owner" and "operator" have been disciplined for being
unl i censed, doing work without the required permts, and doing
substandard work. Although there are substantial mtigating
factors regardi ng one of the allegations, notw thstanding the
name changes and changes in the licensee, the Petitioner has
been involved in unlicensed contracting for over a period of

nearly ten years.



15. Section 489.553, Florida Statutes, requires in
pertinent part that the individual applying for registration be
of good noral character. The statute states that in considering
good noral character, the Departnent may consider any matter
that has a substantial connection with the professional
responsibilities of a registered contractor. Unlicensed
contracting and contracting without the required permts are the
types of violations which can be consi der ed.

16. The Departnent showed good cause to deny the
registration of the Petitioner for |ack of good character.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVVENDED:

That the Department of Health deny the Petitioner's
application for registration as a septic tank contractor.

DONE AND ENTERED this 16th day of March, 2004, in

Tal | ahassee, Leon County, Florida.
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STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 16th day of March, 2004.

COPI ES FURNI SHED

Edward Brian Lang, Esquire
One West Ll oyd Street
Pensacol a, Florida 32501-2635

Rodney M Johnson, Chief Counse
Departnment of Health

Nort hwest Law Office

1295 West Fairfield Drive
Pensacol a, Florida 32501

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this recomended order. Any exceptions to
this recormended order should be filed with the agency that wl
issue the final order in this case.



